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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  645 

[FHWA  Docket  No.  80-4] 

Accommodation  of  Utilities 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  proposes  to 
revise  its  regulations  concerning  the 
accommodation  of  utility  facilities  on 
the  rights-of-way  of  Federal  and 
Federal-aid  highway  projects  to  simplify 
existing  regulations  and  eliminate 
unnecessary  requirements  in 
accordance  with  the  FHWA’s  emphasis 
on  reducing  red  tape. 

DATE:  Comments  must  be  received  on  or 
before  June  16, 1980. 

ADDRESS:  Submit  written  comments 
(preferably  in  triplicate)  to  Federal 
Highway  Administration,  FHWA  Docket 
No.  80-4,  Room  4205,  HCC-10,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  All  comments  and  suggestions 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  a.m.  and  4:15  p.m.,  ET, 
Monday  through  Friday.  Those  persons 
desiring  notification  of  receipt  of 
comments  must  include  a  self-addressed 
stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Carney,  Office  of  Engineering, 
202-426-0104,  or  William  B.  Clemmens, 
Jr„  Office  of  the  Chief  Counsel,  202-426- 
0792,  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  ET,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  An 

advance  notice  of  proposed  rulemaking, 
FHWA  Docket  76-16  (41  FR  42220, 
September  27, 1976),  discussed  a 
proposed  updating  of  FHWA’s 
regulations  dealing  with  the 
accommodation  of  utility  facilities  on 
the  rights-of-way  of  Federal  and 
Federal-aid  highway  projects  (23  CFR 
Part  645,  Subpart  B).  Two  comments 
were  received  on  the  advance  notice  of 
proposed  rulemaking,  one  from  a  utility 
company  and  the  other  from  the 
American  Association  of  State  Highway 
and  Transportation  Officials 
(AASHTO).  Only  the  comment  by 
AASHTO  addressed  utility 
accommodation,  and  AASHTO 
suggested  a  general  reduction  in 
regulatory  material. 


Historically,  it  has  been  recognized 
that  it  is  in  the  public  interest  for  utility 
facilities  to  be  accommodated  on 
highway  rights-of-way,  provided  that 
such  use  does  not  interfere  with  the 
primary  purpose  of  the  highway  facility. 
Many  of  the  30,000  utility  companies  in 
the  United  States  have  placed  a  portion 
of  their  facilities  within  highway  rights- 
of-way. 

The  FHWA  has  developed  regulations 
setting  forth  conditions  for  utility  use 
and  occupancy  of  the  rights  of-way  on 
Federal-aid  highway  projects.  The 
primary  purpose  in  revising  these 
regulations  has  been  to  simplify  them 
and  eliminate  unnecessary  requirements 
in  accordance  with  FHWA’s  emphasis 
on  reducing  red  tape.  In  the  proposed 
revision,  only  those  requirements 
considered  essential  to  satisfy  the  law 
and  to  orderly  and  uniformly  administer 
FHWA’s  programs  are  being  retained. 

The  majority  of  the  proposed 
revisions  are  editorial.  In  addition,  the 
following  modifications  are  proposed:  - 

(1)  Section  113  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(Pub.  L.  95-599,  92  Stat.  2689)  amended 
23  U.S.C.  109  by  adding  a  new 
subsection  (1)  relating  to  the  Secretary  of 
Transportation’s  approval  of  the  use  of 
Federal-aid  highway  rights-of-way  by 
utility  facilities.  Further,  23  U.S.C. 
109(1)(1)(A)  was  amended  by  Pub.  L  96- 
106,  93  Stat.  796,  which  deleted  the 
words  “any  aspect  of’  leaving  the  text 
to  read,  “which  would  adversely  affect 
safety.”  the  intent  of  this  statutory 
amendment  was  not  to  deemphasize 
congressional  concern  with  safety,  but 
to  clarify  Federal  policy  on  utility 
accommodations.  Proposed 
implementing  procedures  for  23  U.S.C. 
109(1)  have  been  developed  as  part  of 
this  rulemaking  process. 

(2)  Appendix  A,  which  refers  to 
certain  sections  of  the  AASHTO 
publication  entitled  “A  Policy  on  the 
Accommodation  of  Utilities  on  Freeway 
Rights-of-Way,”  would  be  eliminated. 
The  material  contained  in  this  appendix 
has  been  sufficiently  referenced  in  the 
text  of  the  proposed  rule,  making  the 
appendix  unnecessary. 

(3)  Section  645.207(i)  of  the  proposed 
rule  requires  utility  companies  to 
develop  traffic  control  plans  in 
accordance  with  the  “Manual  on 
Uniform  Traffic  Control  Devices” 
(MUTCD), 

(4)  The  current  regulations  require  a 
State  highway  authority  to  submit  a 
statement  to  the  FHWA  on  the  authority 
of  utilities  to  use  and  occupy  the  rights- 
of-way  of  State  highways,  the  State’s 
authority  to  regulate  such  use,  and  the 
policies  the  State  highway  authority 
employs,  or  proposes  to  employ,  for 


accomodating  utilities  within  the  rights- 
of-ways  of  Federal-aid  highways  under 
its  jurisdiction.  The  proposed  rule 
retains  this  requirement,  but  adds  a 
clause  that  would  permit  State  highway 
authorities  merely  to  update  previously 
submitted  statements  rather  than  to 
submit  new  ones. 

(5)  A  reference  to  private  lines  would 
be  added  to  §  645.201,  which  states  the 
purpose  of  the  rule.  This  change  is 
intended  only  to  highlight  the  FHWA’s 
existing  authority  to  prescribe  policies 
and  procedures  for  accommodating 
private  lines  on  the  rights-of-ways  of 
Federal  and  Federal-aid  highway 
projects  and  does  not  represent  any 
change  from  the  current  rule. 

(6)  “A  Policy  on  the  Accommodation 
of  Utilities  on  Freeway  Rights-of-Way,” 
1969,  has  been  incorporated  by 
reference  at  23  CFR  Part  625,  Design 
Standards  for  Highways.  This  AASHTO 
publication  is  referenced  in  both  the 
existing  and  proposed  23  CFR  Part  645. 
An  additional  AASHTO  publication, 
“Guide  for  Accommodating  Utilities  on 
Highway  Rights-of-Way,”  1969,  is 
currently  referenced  in  the  Federal-Aid 
Highway  Program  Manual  (FHPM)  6-2- 
1-1,  Design  Standards  for  Highways. 
'The  FHWA  propose  to  use  the  Guide, 
which  has  been  incorporated  by 
reference  in  the  proposed  rule,  when 
evaluating  the  adequacy  of  State 
highway  authority  utility 
accommodation  policies. 

Interested  persons  are  invited  to 
comment  on  the  adequacy  of  these 
AASHTO  policies  and  guidelines  for 
controlling  the  use  of  highway  rights-of- 
way  by  utilities.  These  publications  are 
on  file  with  the  Office  of  the  Federal 
Register  in  Washington,  DC,  and  are 
available  for  inspection  and  copying 
from  the  FHWA  Washington 
Headquarters  and  all  FHWA  division 
and  regional  offices,  in  accordance  with 
49  CFR  Part  7,  Appendix  D. 

Note. — The  Federal  Highway 
Administration  has  determined  that  this 
document  does  not  contain  a  significant 
proposal  according  to  the  criteria  established 
by  the  Department  of  Transportation 
pursuant  to  Executive  Order  12044.  The 
anticipated  economic  impact  of  these 
amendments  is  so  minimal  as  not  to  require 
preparation  of  a  full  regulatory  evaluation  at 
this  time.  Based  on  comments  received  in 
response  to  this  notice,  the  FHWA  will 
review  the  need  for  a  regulatory  evaluation  in 
conjunction  with  the  preparation  of  a  final 
rule. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration 
proposes  to  amend  Chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  Part  645, 
Subpart  B,  as  set  forth  below. 
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luued  on:  April  10, 1980. 

John  S.  Hassell,  Jr„ 

Deputy  Administrator. 

PART  645— UTIUTIES 

Subp«1  B— Aocommodation  of  UtHities 

645.201  Purpose. 

645.203  Policy. 

645.205  Definitions. 

645.207  General  requirements. 

645.209  State  highway  authority 
accommodation  policies. 

645.211  Use  and  occupancy  agreements 
(permits). 

645.213  Approvals. 

Authority:  23  U.S.C.  109. 116;  23  CFR  1.23 
and  1.27:  49  CFR  1.48(b). 

Subpart  B— Accommodation  of 
Utilities 

§  645.201  Purpose. 

To  prescribe  policies  and  procedures 
for  accommodating  utility  facilities  and 
private  lines  on  the  rights-of-way  of 
Federal  and  Federal-aid  highway 
projects. 

§645.203  Policy. 

(a)  It  is  in  the  public  interest  for  utility 
facilities  to  be  accommodated  on  the 
rights-of-way  of  a  Federal  or  Federal-aid 
highway  project  when  such  use  and 
occupancy  of  the  highway  rights-of-way 
do  not  adversely  affect  highway  or 
traffic  safety  or  otherwise  impair  the 
highway  or  its  aesthetic  quality  and  do 
not  conflict  with  the  provisions  of 
Federal,  State  or  local  laws  or 
regulations. 

(b)  The  manner  in  which  utilities  cross 
or  otherwise  occupy  the  rights-of-way  of 
a  Federal  or  Federal-aid  highway  project 
can  materially  affect  the  highway,  its 
safe  operation,  aesthetic  quality,  and 
maintenance.  Therefore,  it  is  necessary 
that  such  use  and  occupancy,  where 
authorized,  be  regulated  by  State 
highway  authorities  in  a  manner  which 
preserves  the  operational  safety  and  the 
functional  and  aesthetic  quality  of  the 
highway  facility. 

§  645.205  Definitions. 

For  the  purpose  of  this  regulation,  the 
following  definitions  shall  apply: 

(a)  Clear  roadside  policy — that  policy 
employed  by  a  State  highway  authority 
to  ensure  a  reasonably  safe  environment 
for  the  traveling  public  by  providing 
roadsides  as  free  from  physical 
obstructions  as  practical. 

(b)  Federal-aid  highway  projects — 
those  projects  administered  by  a  State 
highway  authority  which  involve  or 
have  involved  the  use  of  Federal-aid 
highway  funds  for  the  development, 
construction  or  improvement  of  the 
highway  or  related  facilities,  including 


highway  beautiHcation  projects  under  23 
U.S.C.  319. 

(c)  Federal  highway  projects — those 
projects  involving  the  use  of  funds 
administered  by  the  Federal  Highway 
Administration  (FHWA)  where  the 
location,  design  or  construction  of  the 
project  is  under  the  direct  supervision  of 
the  FHWA, 

(d)  Freeway — a  divided  arterial 
highway  with  full  control  of  access. 

(e)  Highway — any  public  way  for 
vehicular  travel,  including  the  entire 
area  within  the  rights-of-way  and 
related  facilities  constructed  or 
improved  in  whole  or  in  peu"!  with 
Federal-aid  or  Federal  highway  funds. 

(f)  Private  lines — privately  owned 
facilities  which  convey  or  transmit  the 
commodities  outlined  in  paragraph  (k)  of 
this  section,  but  devoted  exclusively  to 
private  use. 

(g)  Rights-of-way — real  property,  or 
interests  therein,  acquired,  dedicated  or 
reserved  for  the  construction,  operation, 
and  maintenance  of  a  highway  in  which 
Federal-aid  or  Federal  highway  funds 
are  or  have  been  involved  in  any  stage 
of  development.  Lands  acquired  under 
23  U.S.C.  319,  Landscaping  and  scenic 
enhancement,  shall  be  considered  to  be 
highway  rights-of-way. 

(h)  State — any  one  of  the  50  States, 
the  District  of  Columbia,  or  Puerto  Rico. 

(i)  State  highway  authority — that 
department,  agency,  commission,  board, 
or  official  of  any  State  or  political 
subdivision  thereof,  charged  by  its  law 
with  the  responsibility  for  highway 
administration. 

(j)  Use  and  occupancy  agreement — 
the  document  (written  agreement  or 
permit)  by  which  the  State  highway 
authority  approves  the  use  and 
occupancy  of  highway  rights-of-way  by 
utility  facilities  or  private  lines. 

(k)  Utility  facility — Privately,  publicly 
or  cooperatively  owned  line,  facility,  or 
system  for  producing,  transmitting,  or 
distributing  communications,  power, 
electricity,  light,  heat,  gas,  oil,  crude 
products,  water,  steam,  waste,  storm 
water  not  connected  with  highway 
drainage,  or  any  other  similar 
commodity,  including  any  fire  or  police 
signal  system  or  street  lighting  system, 
which  directly  or  indirectly  serves  the 
public.  The  term  utility  shall  also  mean 
the  utility  company  inclusive  of  any 
wholly  owned  or  controlled  subsidiary. 

§  645.207  General  requirements. 

(a)  Highway  and  tragic  safety  is  of 
paramount,  but  not  of  sole,  importance 
when  accommodating  utility  facilities 
within  highway  rights-of-way.  Utilities 
provide  an  essential  public  service  to 
the  general  public.  Traditionally,  as  a 
matter  of  sound  economic  public  policy 


and  law.  utilities  have  used  public  road 
rights-of-way  for  transmitting  and 
distributing  their  services.  However,  due 
to  the  nature  and  volume  of  highway 
traffic,  the  effect  of  such  joint  use  on  the 
traveling  public  must  be  carefully 
considered  by  highway  authorities 
before  approval  of  utility  use  of  the 
rights-of-way  of  Federal  or  Federal-aid 
highway  projects  is  granted. 

Adjustments  in  the  operating 
characteristics  or  other  special  efforts 
may  be  necessary  to  increase  the 
compatability  of  utility-highway  joint 
use.  In  any  event,  the  design,  location, 
and  manner  in  which  utilities  use  and 
occupy  the  rights-of-way  of  Federal  or 
Federal-aid  highway  projects  must 
conform  to  the  clear  roadside  policies 
for  the  highway  involved  and  otherwise 
provide  for  a  safe  traveling  environment 
as  required  by  23  U.S.C.  109(1)(1). 

(b)  Utility  installations  on  freeway 
rights-of-way  shall  conform  to  the 
provision  of  the  American  Association 
of  State  Highway  and  Transportation 
Officials  (AASHTO)  publication.  “A 
Policy  on  the  Accommodation  of 
Utilities  on  Freeway  Rights-of-Way,” 
AASHO,  1969,  which  has  been  accepted 
as  a  Federal-aid  design  standard. 
However,  utility  transmission  facilities 
and  warranted  and  justified 
installations  proposed  under  23  U.S.C. 
109(1](1)  (B)  and  (C),  to  mitigate  damage 
to  agricultural  lands,  shall  generally  be 
considered  to  qualify  under  the  extreme 
case  exception  provision  of  the 
AASHTO  policy,  provided  such  use 
does  not  adversely  affect  highway 
safety  or  otherwise  impair  the  use  of  the 
highway.  Access  to  such  installations 
shall  conform  to  the  AASHTO  policy. 

(c)  In  order  for  a  State  highway 
authority  to  fulfill  its  responsibilities  to 
control  utility  use  of  Federal-aid 
highway  rights-of-way  within  the  State 
and  its  political  subdivisions,  it  must 
exercise  or  cause  to  be  exercised, 
adequate  regulation  over  such  use  and 
occupancy  ^ough  the  establishment 
and  enforcement  of  reasonably  uniform 
utility  accommodation  policies. 

(d)  Because  there  are  circumstances 
where  private  lines  may  be  allowed  on 
the  rights-of-way  of  Federal-aid  projects, 
the  State  highway  authorities  should 
establish  uniform  policies  for  properly 
controlling  such  use. 

(e)  On  Federal  highway  projects,  the 
FHWA  will  apply,  or  cause  to  be 
applied,  utility  and  private  line 
accommodation  policies  similar  to  those 
required  on  Federal-aid  highway 
projects.  Where  appropriate,  agreements 
will  be  entered  into  between  the  FHWA 
and  the  State  highway  authorities  or 
other  government  agencies  to  ensure 
adequate  control  and  regulation  of  use 
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by  utilities  and  private  lines  of  the 
rights-of-way  of  Federal  highway 
projects. 

(f)  Where  the  State  does  not  have 
legal  authority  to  regulate  highway  use 
by  utilities  and  private  lines,  the  State 
must  enter  into  formal  agreements  with 
those  local  officials  who  have  such 
authority  as  necessary  to  ensure 
adequate  control  of  such  use  on  Federal- 
aid  highway  projects  in  conformance 
with  this  regulation  and  applicable  law. 
The  project  agreement  between  the 
State  and  the  FHWA  on  all  such 
Federal-aid  highway  projects  shall 
contain  a  special  provision 
incorporating  the  formal  agreements 
with  the  responsible  local  officials. 

(g)  New  utility  installations,  including 
those  needed  for  a  highway  purpose, 
such  as  for  highway  lighting  or  to  serve 
a  weigh  station,  rest  area  or  receational 
area,  are  not  permitted  on  highways  that 
pass  through  areas  of  scenic 
enhancement  and  natural  beauty,  public 
park  and  recreational  lands,  wildlife  and 
waterfowl  refuges,  and  historic  sites  (as 
described  under  23  U.S.C.  138]  when 
such  land  was  acquired  or  improved 
with  Federal  highway  or  Federal-aid 
highway  funds,  except  as  follows: 

(1)  New  underground  installations 
may  be  permitted  where  they  do  not 
require  extensive  removal  or  alteration 
of  trees  visible  to  the  highway  user  or 
impair  the  aesthetic  quality  of  the  lands 
being  traversed. 

(2)  New  aerial  installations  are  to  be 
avoided  at  such  locations  unless  there  is 
no  feasible  and  prudent  alternative  to 
the  use  of  such  lands  by  the  aerial 
facility.  Before  approving  such  cases, 
FHWA  should  be  satisfied  that: 

(i)  Other  locations: 

(A)  Are  not  available  or  are  unusually 
difficult  and  unreasonably  costly. 

(B)  Are  less  desirable  from  the 
standpoint  of  aesthetic  quality. 

(ii)  Undergrounding  is  not  technically 
feasible  or  is  unreasonably  costly. 

(iii)  The  proposed  installation  will  be 
made  at  a  location  and  will  employ 
suitable  designs  and  materials  which 
give  the  greatest  weight  to  the  aesthetic 
qualities  of  the  area  being  traversed. 
Suitable  designs  include,  but  are  not 
limited  to,  self-supporting  armless, 
single-pole  construction  with  vertical 
configuration  of  conductors  and  cable. 

(h)  Where  the  utility  has  a 
compensable  interest  in  the  land 
occupied  by  its  facilities  and  such  land 
is  to  be  jointly  owned  and  used  for 
highway  and  utility  purposes,  the  State 
highway  authority  and  utility  shall  agree 
in  writing  as  to  the  obligations  and 
responsibilities  of  each  party.  Such 
joint-use  agreements  shall  incorporate 
the  conditions  of  occupancy  for  each 


party,  including  the  rights  vested  in  the 
State  highway  authority  and  the  rights 
and  privileges  retained  by  the  utility.  In 
any  event,  the  interest  to  be  acquired  by 
or  vested  in  the  State  highway  authority 
in  any  portion  of  the  rights-of-way  of  a 
Federal  or  Federal-aid  highway  project 
to  be  vacated,  used  or  occupied  by 
utilities  or  private  lines,  shall  be 
adequate  for  the  construction,  safe 
operation,  and  maintenance  of  the 
highway  project. 

(i)  Whenever  a  utility  installation, 
adjustment  or  maintenance  activity  will 
affect  the  movement  of  trafhc,  the  utility 
shall  develop  a  traffic  control  plan.  The 
traffic  control  plan  and  the  application 
of  any  traffic  control  devices  shall 
conform  to  the  standards  set  forth  in  the 
“Manual  on  Uniform  Traffic  Control 
Devices”  (MUTCD)  ‘  and  23  CFR  Part 
630,  Subpart  J. 

(j)  Where  the  State  highway  authority 
determines  that  existing  utility  facilities 
are  likely  to  be  associated  with  injury  or 
accident  to  the  highway  user,  as 
indicated  by  accident  history  or  safety 
studies,  the  State  highway  authority 
shall  initiate  appropriate  corrective 
measures  to  provide  a  safe  traffic 
environment.  Any  requests  received 
involving  Federal  participation  in  the 
cost  of  adjusting  or  relocating  utility 
facilities  pursuant  to  this  paragraph 
shall  be  subject  to  the  provisions  of  23 
CFR  Part  645,  Subpart  A,  Utility 
Relocation  and  Adjustments,  and  23 
CFR  Part  924,  Highway  Safety 
Improvement  Program. 

§  645.209  State  highway  authority 
accommodation  poiicies. 

The  FHWA  shall  use  the  AASHTO 
publication,  “A  Guide  for 
Accommodating  Utilities  on  Highway 
Rights-of-Way,”  AASHO,  1969,  to 
evaluate  the  adequacy  of  State  highway 
authority  utility  accommodation 
policies.  As  a  minimum,  such  policies 
shall  make  adequate  provisions  with 
respect  to  the  following: 

(a)  Utilities  must  be  accommodated 
and  maintained  in  a  manner  which  will 
not  impair  the  highway  or  adversely 
affect  highway  or  traffic  safety. 

(b)  Consideration  shall  be  given  to  the 
effect  or  utility  installations  in  regard  to 
safety,  aesthetic  quality,  and  the  costs 
or  difficulty  of  highway  and  utility 
construction  and  maintenance. 

(c)  The  State  highway  authority’s 
standards  for  regulating  the  use  and 


'The  "Manual  on  Uniform  Traffic  Control 
Devices,"  1978  edition,  is  available  for  inspection 
and  copying  as  prescribed  in  49  CFR  Part  7, 
Appendix  D.  It  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  D.C.  20402,  Stock  No. 
050-001-61001-8. 


occupancy  of  highway  rights-of-way  by 
utilities  must  include,  but  are  not  limited 
to,  the  following: 

(1)  The  horizontal  and  vertical 
location  requirements  and  clearances 
for  the  various  types  of  utilities  must  be 
clearly  stated.  These  must  be  adequate 
to  ensure  compliance  with  clear 
roadside  poiicies  forthe  particular 
highway  involved. 

(2)  The  applicable  provisions  of 
government  or  industry  codes  required 
by  law  or  regulation  must  be  set  forth  or 
appropriately  referenced,  including 
highway  design  standards  or  other 
measures  which  the  State  highway 
authority  deems  necessary  to  provide 
adequate  protection  to  the  highway,  its 
safe  operation,  aesthetic  quality,  and 
maintenance. 

(3)  Specifications  for  and  methods  of 
installation:  requirements  for 
preservation  and  restoration  of  highway 
facilities,  appurtenances,  and  natural 
features  on  the  rights-of-way:  and 
limitations  on  the  utility’s  activities 
within  the  rights-of-way  should  be 
prescribed  as  necessary  to  protect 
highway  interests. 

(4)  Measures  necessary  to  protect 
traffic  and  its  safe  operation  during  and 
after  installation  of  facilities,  including 
control-of-access  restrictions,  provisions 
for  rerouting  or  detouring  traffic,  traffic 
control  measures  to  be  employed, 
limitations  on  vehicle  parking  and 
materials  storage,  protection  of  open 
excavations,  and  the  like  must  be 
provided. 

(5)  Measures  must  be  provided  to 
evaluate  the  direct  and  indirect 
environmental  and  economic  effects  of 
any  loss  of  productive  agricultural  land 
or  any  impairment  of  the  productivity  of 
any  agricultural  land  that  would  result 
from  the  disapproval  of  the  use  of 
highway  right-of-way  for  the 
accommodation  of  utilities.  The 
environmental  and  economic  effects  on 
productive  agricultural  land  together 
with  the  possible  interference  with  or 
impairment  of  the  use  of  the  highway 
must  be  considered  in  the  decision  to 
disapprove  any  proposal  by  a  utility  to 
use  such  highway  rights-of-way. 

(d)  Compliance  with  applicable  State 
laws  and  approved  State  highway 
authority  uUlity  accommodation  policies 
must  be  assured.  The  responsible  State 
highway  authority’s  file  must  contain 
evidence  in  writing  as  to  the  terms 
under  which  utility  facilities  are  to  cross 
or  otherwise  occupy  highway  rights-of- 
way.  All  utility  installations  made  on 
highway  rights-of-way  shall  be  subject 
to  written  approval  by  the  State 
highway  authority.  However,  such 
approval  will  not  be  required  where  so 
provided  in  the  use  and  occupancy 
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agreement  for  such  matters  as  facility 
maintenance,  installation  of  service 
connections  on  highways  other  than 
freeways,  or  emergency  operations. 

§  645.21 1  Use  and  occupancy  agreements 
(permits). 

The  use  and  occupancy  agreements  . 
setting  forth  the  terms  under  which  the 
utility  is  to  cross  or  otherwise  occupy 
the  highway  rights-of-way  must  include 
or  incorporate  by  reference: 

(a)  The  State  highway  authority's 
standards  for  accommodating  utilities. 
Since  all  of  the  standards  will  not  be 
applicable  to  each  individual  utility 
installation,  the  use  and  occupancy 
agreement  must,  as  a  minimum,  describe 
the  requirements  for  location, 
construction,  protection  of  traffic, 
maintenance,  access  restriction,  and  any 
special  conditions  applicable  to  each 
installation. 

(b)  A  general  description  of  the  size, 
type,  nature,  and  extent  of  the  utility 
facilities  being  located  within  the 
highway  rights-of-way. 

(c)  Adequate  drawings  or  sketches 
showing  the  existing  and/or  proposed 
location  of  the  utility  facilities  within  the 
highway  rights-of-way  with  respect  to 
the  existing  and/or  planned  hi^way 
improvements,  the  traveled  way,  the 
rights-of-way  lines  and,  where 
applicable,  the  control  of  access  lines 
and  approved  access  points. 

(d)  Ine  extent  of  liability  and 
responsibilities  associated  with  future 
adjustment  and  the  utilities  to 
accommodate  highway  improvements. 

(e)  The  action  to  be  taken  in  case  of 
noncompliance  with  the  State  highway 
authority's  requirements. 

(f)  Other  provisions  as  deemed 
necessary  to  comply  with  laws  and 
regulations. 

§  645.213  Approvals. 

(a)  Each  State  highway  authority  shall 
submit  a  statement  to  the  FHWA,  or 
update  the  one  previously  submitted  to 
the  FHWA  under  paragraph  7a  of  the 
Federal-aid  Highway  Program  Manual 
6-6-3-2  (Policy  and  Procedure 
Memorandum  30-4.1,  Accommodation  of 
Utilities  dated  November  29, 1972),^  on 
the  authority  of  utilities  to  use  and 
occupy  the  rights-of-way  of  State 
highways,  the  State  highway  authority's 
power  to  regulate  such  use,  and  the 
policies  the  State  highway  authority 
employes  or  proposes  to  employ  for 
accommodating  utilities  within  the 
rights-of-way  of  Federal-aid  highways 
under  its  jurisdiction.  Where  applicable, 
the  State  highway  authority  shall 


include  similar  information  on  the  use 
and  occupancy  of  such  highway  by 
private  lines  where  permitted  by  law. 
The  State  shall  identify  those  sections,  if 
any,  of  the  Federal-aid  highway  systems 
within  its  borders  where  the  State  is 
without  legal  authority  to  regulate  use 
by  utilities. 

(b)  Upon  determination  by  the  FHWA 
that  a  State  highway  authority's  policies 
satisfy  the  provisions  of  23  U.S.C.  109 
and  116,  23  CFR  1.23  and  1.27,  and  meet 
the  requirements  of  this  regulation,  the 
FHWA  may  approve  their  use  on 
Federal-aid  highway  projects  in  that 
State. 

(c)  Any  changes,  additions  or 
deletions  the  State  highway  authority 
proposes  to  the  approved  policies  are 
subject  to  FHWA  approval. 

(d)  When  a  utility  hies  a  notice  or 
makes  an  individual  application  or 
request  to  a  State  highway  authority  to 
use  or  occupy  the  ri^ts-of-way  of  a 
Federal-aid  highway  project,  the  State 
highway  authority  is  not  required  to 
submit  the  mater  to  the  FHWA  for  prior 
concurrence,  except  under  the  following 
circumstances: 

(1)  The  proposed  installation  is  not  in 
accordance  with  the  State  highway 
authority's  utility  accommodation  policy 
approved  by  FHWA  for  use  on  Federal- 
aid  highway  projects  under  the 
provisions  of  this  regulation. 

(2)  The  proposed  installation  inolves 
cases  described  in  §  645.207(g)  of  this 
part. 

'  (3)  Installations  on  Federal-aid 
freeways  involving  extreme  case 
exceptions,  as  described  in  the 
AASHTO  publication,  "A  Policy  on  the 
Accommodation  of  Utilities  on  Freeway 
Rights-of-Way,"  and  §  645.207(b)  of  this 
part. 

(e)  The  State  highway  authority's 
practices  under  the  policies  or 
agreements  approved  under  §  645.213(b) 
of  this  part  shall  be  periodically 
reviewed  by  the  FHWA. 

(FR  Doc.  80-11561  Filed  4-16-80;  8:45  am) 
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*FHPM  6-6-3-2  (Prad  30-4.1)  is  available  for 
inspection  and  copying  as  prescribed  in  49  CFR  Part 
7,  Appendix  D. 


